I. Introduction
In 1980, the United Nations promulgated the Convention on the International Sale of Goods to provide a uniform set of rules for international commercial transactions. The goal was to increase the efficiency of such transactions and promote the development of international trade. 1 To date, seventy countries have adopted the Convention, including Australia, China, France, Germany, Italy, Mexico, Russia and the United States.
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Although the CISG has proved successful in many areas, it has been less successful in the area most important to parties in a dispute: damages for breach of contract. 3 Indeed, of on circumstances of the particular case.
Unfortunately, the lack of specificity has resulted in much litigation, and seemingly conflicting results. Is there a solution?
Some have argued that we should fill the gaps in the CISG damages provisions with the UNIDROIT Principles of International Commercial Contracts. 8 My view is that the UNIDROIT Principles should not be used of their own force as a gap-filler for the CISG. However, the Principles may still have a role to play. They help us understand the general principles of the CISG that guide courts and tribunals in resolving matters not expressly dealt with in the Convention. In addition, they provide support for solutions to open issues reached through an analysis of the Convention itself.
I begin by giving a very brief overview of the damages provisions of the UNIDROIT Principles as compared to the CISG. I then focus on the interplay between the two and ultimately conclude that while the UNIDROIT Principles should not be used as a formal source of law to formulate principles that cannot be derived from the CISG, they can play an important role in interpreting the Convention. Rev., pp. 1149, 1153 (1995) (arguing that "UNIDROIT principles offer the judge or arbitrator a rule that is likely to be more suitable to an international commercial contract than a domestic rule of contract law"); U. Magnus, "Die allgemeinen Grundsätze im UN-Kaufrecht," 59 RabelsZ, pp. 469, 493 (1995) (arguing that the UNIDROIT Principles can be used to fill gaps in the CISG even if "they
II. The UNIDROIT Principles and the CISG
The UNIDROIT Principles set forth general rules for international contracts.
Their goal "is to establish a balanced set of rules designed for use throughout the world irrespective of the legal traditions and the economic and political conditions of the countries in which they are to be applied." 9 The drafters of the UNIDROIT Principles intended them to apply in a wide variety of circumstances. The preamble states that:
They shall be applied when the parties have agreed that their contract be governed by them.
They may be applied when the parties have agreed that their contract be governed by general principles of law, the lex mercatoria or the like.
They may be applied when the parties have not chosen any law to govern their contract.
They may be used to interpret or supplement international uniform law instruments.
They may be used to interpret or supplement domestic law.
They may be used as a model for national and international legislators.
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While the UNIDROIT Principles reflect concepts found in many legal systems, formulate general principles that cannot be derived directly from CISG" Where a contract does not fix or make provision for determining the price, the parties are considered, in the absence of any indication to the contrary, to have made reference to the price generally charged at the time of the conclusion of the contract for such performance in comparable circumstances in the trade concerned or, if no such price is available, to a reasonable price. CISG art. 55 similarly provides:
Where a contract has been validly concluded but does not expressly or implicitly fix or make provision for determining the price, the parties are considered, in the absence of any indication to the contrary, to have impliedly made reference to the price generally charged at the time of the conclusion of the contract for such goods sold under comparable circumstances in the trade concerned. The Comment to UNIDROIT Principle 5.1.7 states that "this article is inspired by Art. 55 CISG." UNIDROIT Principles art. 5.1.7 cmt. See also A. Chandrasenan, "UNIDROIT Principles to Interpret and Supplement the CISG: An Analysis of the Gap-Filling Role of the UNIDROIT Principles," 11 Vindobona J. Int'l Com.l L. & Arb., pp. 65, 77-78 (2007) . 16 UNIDROIT Principles, op. cit., p. xv. 17 See UNIDROIT Principles art. 7.2.2 cmt. In addition, while UNIDROIT Principles Article 1.9(2) is similar to CISG Article 9(2), unlike the CISG, the Principles contains language stating that a trade usage regularly observed by the generality of business people in a particular trade may not be applied if its application in any given case would be unreasonable. See UNIDROIT Principles art. 1.9(2).
provides:
Damages for breach of contract by one party consist of a sum equal to the loss, including loss of profit, suffered by the other party as a consequence of the breach. Such damages may not exceed the loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the contract, in the light of the facts and matters of which he then knew or ought to have known, as a possible consequence of the breach of contract. 24. CISG art. 75. The purpose of CISG Article 75 is to ensure that the aggrieved party will receive the "benefit of the bargain" if the aggrieved party mitigates its damages by engaging in a substitute transaction. One leading treatise explains: If the contract is declared avoided for breach by the buyer, the seller is free to resell the goods. As a rule, it will be in his interest to do so. Analogously, if the contract is avoided for breach by the seller, the buyer will be interested in purchasing the same goods from another [Under Article 76,] a concrete demonstration of the non-performance loss is not necessary. The rule is based on the premise that the promisee has the right to make a substitute transaction at the current price. The promisor must bear the costs of a substitute transaction. However, he should not gain an advantage if the promisee has not carried out such a transaction but has instead taken another course of action. The calculation of damages under Article 76 is abstract in the sense that the seller who is liable to pay damages for non-performance, for example, cannot claim that the buyer does not in reality need the goods, has resold them, or will not be exposed to a claim by his customers. Similarly, a seller will not be allowed to argue that a buyer who has received a delivery of goods has agreed to resell those goods below the current price and that his loss was therefore only the profit lost on that transaction and not the greater difference between the contract price and the current price. The buyer may demand to be put into the financial position which would have existed had the contract been performed; any loss which would have been made on a resale is not material. Schlechtriem & Schwenzer, op. cit., p. 781. all harm that the aggrieved party sustained. 26 Similar to the CISG, the UNIDROIT Principles limit damages to those that were foreseeable. 27 However, in both situations the UNIDROIT Principles contain more detailed provisions and, in the case of the scope of compensation allowed, the UNIDROIT Principles are broader than the CISG. Where the aggrieved party has terminated the contract and has not made a replacement transaction but there is a current price for the performance 26 UNIDROIT Principles Article 7.4.1 provides: "Any non-performance gives the aggrieved party a right to damages either exclusively or in conjunction with any other remedies except where the non-performance is excused under these Principles." In addition, Article 7.4.2 states:
(1) The aggrieved party is entitled to full compensation for harm sustained as a result of the non-performance. Such harm includes both any loss which it suffered and any gain of which it was deprived, taking into account any gain to the aggrieved party resulting from its avoidance of cost or harm.
(2) Such harm may be non-pecuniary and includes, for instance, physical suffering or emotional distress. UNIDROIT Principles art. 7.4.2. The UNIDROIT Principles are thus broader than the CISG. 27 UNIDROIT Principles art. 7.4.4 ("The non-performing party is liable only for harm which it foresaw or could reasonably have foreseen at the time of the conclusion of the contract as being likely to result from its non-performance."). 28 See UNIDROIT Principles art. 7.4.2 cmt. 29. UNIDROIT Principles art. 7.4.5. contracted for, it may recover the difference between the contract price and the price current at the time the contract is terminated as well as damages for any further harm. 30 It should be noted that one express difference is that CISG Article 5 specifically excludes claims for damages resulting from personal injury or death, while the UNIDROIT Principles include them. It also should be noted that the UNIDROIT Principles are not a panacea to providing solutions to issues not resolved by the text of the CISG. They do not, for example, address whether attorneys' fees and costs may be recovered as damages under CISG Article 74, which is an issue that has caused considerable controversy and much commentary in recent years. 
IV. Properly Interpreting the CISG
Article 7 of the CISG sets forth how to interpret the Convention. It states:
(1) In the interpretation of this Convention, regard is to be had to its international character and to the need to promote uniformity in its application and the observance of good faith in international trade.
(2) Questions concerning matters governed by this Convention which are not expressly settled in it are to be settled in conformity with the general principles on which it is based or, in the absence of such principles, in conformity with the law applicable by virtue of the rules of private international law.
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To justify using the UNIDROIT Principles to fill gaps in the CISG, proponents be interpreted according to general principles of international commercial contract law, they could easily have said so. It seems inappropriate to reach that result through a strained reading of CISG Article 7(2).
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The subject of interest illustrates my point. The provisions of the UNIDROIT Principles on the rate at which interest should accrue do not reflect the general practice, 55 CISG art. 7(2) (emphasis added). 56 Honnold, op. cit., pp. 667-91. 57 I am similarly wary of an overly expansive reading of CISG Article 7(1) to justify using the UNIDROIT Principles to fill gaps in the CISG. By its terms, CISG Article 7(1) deals with the interpretation of the provisions of the Convention. By contrast, CISG Article 7(2) provides the basis for gap-filling. To be sure, there is some overlap between the two. See, e.g., Schlechtriem & Schwenzer, op. cit., p. 103. Still, it seems inappropriate to disregard the gap-filling rules of CISG Article 7(2) and apply a rule of decision from the UNIDROIT Principles to resolve a matter not expressly settled by the Convention simply because the rule laid down by the UNIDROIT Principles was international in character and its application would promote uniformity under CISG Article 7(1). Such a practice would eviscerate and render meaningless CISG Article 7(2).
which is to use applicable national law to determine the appropriate interest rate. 58 In addition, one could argue that it does not reflect the CISG's general principle of full compensation for the loss resulting from the breach of contract; the UNIDROIT lending rate is that CISG Article 74 awards the aggrieved party actual damages, including any loss from borrowing money to continue operations upon the debtor's default. 60 Thus, an aggrieved party that incurs financing charges because of the breach can be made 
V. Applying the UNIDROIT Principles as Trade Usages
Some have also argued that the UNIDROIT Principles can be made applicable to a contract governed by the CISG as trade usages pursuant to CISG Article 9(2). 80 I disagree with the broad application of the UNIDROIT Principles in this manner.
As noted, CISG Article 9(2) provides:
(2) The parties are considered, unless otherwise agreed, to have impliedly made applicable to their contract or its formation a usage of which the parties knew or ought to have known and which in international trade is widely known to, and regularly observed by, parties to contracts of the type involved in the particular trade concerned.
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CISG Article 9 is not an appropriate vehicle to apply the UNIDROIT Principles in their entirety to fill gaps in the CISG's damages provisions for two reasons. 82 First, general contract rules typically do not qualify as trade usages, which are practices of commerce that are regularly observed by those involved in a particular industry or marketplace. 83 Second, the UNIDROIT Principles simply cannot represent a trade usage in their entirety. In order to qualify for incorporation in toto pursuant to CISG Article 9(2), all of the articles of the UNDROIT Principles would have to be shown to be regularly observed and widely known. 84 This is not the case.
To be sure, there may be cases where an individual provision of the UNIDROIT Principles may be deemed a trade usage if the particular rule prescribed by the Principles is "a usage of which the parties knew or ought to have known and which in international trade is widely known to, and regularly observed by, parties to contracts of the type involved in the particular trade concerned." 85 This determination, however, typically involves an individualized factual analysis. 86 Furthermore, in many cases, it would be difficult to show that a contract rule is a usage that is widely known to and regularly observed by parties to contracts of the type involved. For example, some have claimed that because the CISG is silent on the rate at which interest should accrue, the UNIDROIT Principles Article 7.4.9 providing, inter alia, that the rate of interest should be fixed at the average bank short-term lending rate to prime borrowers, could fill the different from the trade usages to which Article 9 refers"); Fawcett, Harris & Bridge, op. cit., p. 936 (stating "general contract rules hardly qualify as usages, which are trade practices and understandings"). 84 See Schlechtriem & Schwenzer, op. cit., pp. 147-53 (stating that, in the case of sets of rules, it is necessary to examine individually whether the requirements of CISG 9(2) are met for each rule concerned and noting that even the INCOTERMS, which contain standard trade definitions most commonly used in international sales contract, cannot be used to supplement the CISG in their entirety unless "secured through express and precise agreement"). 85 CISG art. 9(2); see also void as a trade usage. 87 However, as noted, there exist differing views on how the rate of interest should be fixed under the CISG and most courts have applied national law to determine the applicable interest rate. 88 Thus, the approach advocated by the UNIDROIT
Principles cannot be said to be a universal trade usage. In order to be applicable,
proponents would have to show that the rule prescribed by UNIDROIT Principles Article 7.4.9 was regularly observed by and widely known to parties to contracts for the particular trade concerned.
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VI. Conclusion
In summary, while the UNIDROIT Principles should not be used as the primary source of authority to fill gaps in the CISG, they can play a role in finding solutions to questions unresolved by the text of the Convention. It is my hope that a proper dialogue between the two will ultimately lead to more uniform and equitable results under the Convention.
made).
